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WCX lnitial Merits Brief 

~OW CO.\!IES WORLDCALL INTERCO~NECT, INC. ("WCX") and submits irs 

Jnitial Mr.ril.s Brid. t:onsis lenf wi lh the -;chedulinr, onler in 1his pn1ceedinr,. 1 J>ar,e lim ils p reclude 

a full discussion of a ll Lhe evidence and every poinL made by the declarants. WCX u·usts Lhat 

Staff ha~ a lso reviewed a ll the evidence, including in particular all nf rhc 11artic~' declarations, 

and wi ll discern rhc parties' positions from chose as well on any ropic nor s pecifically mcnrioncd 

herein. 

L .Backgronnd and recommended process of decision. 

Tbc Staff and parries clcvcloped a good cvidcntiary record. and although there is much 

difference of opiu io11 the basic f"acls a re largely um:on1es1ed. Discovery was t;rnulucted without 

much controversy.~ Tiach side honed its terms to eliminate unimportant issues. Staff will have 

rela1ively lt.w t:risply del'inerl s11hsl :1111·ive issue~" to resolve, a111l the11 111 .., i ~suP. reso lution 11 1 u~1 he 

translated into specific contract terms using the now mostly agreed-to contract Lempla.Le. 

Although the roaming complaint mies do not expressly call for issue-by-issue final offer 

arbitration similar to Ruic 51.807(d)(l ) that general approach would be well-suited for this case. 

Staff can <lecide an issue and then adopL the conlraclual provisions relate<l Lo LhaL issue presenle<l 

by the party Lhm prevails on that i::;::;ue, subject of course lo the basic overriding mandate that Lhc 

agreemenl musl comport with I.he Acl and Lhe Commission's rules and policio::s. As is allowed by 

the mbiu·uLion rules (5 l.807(t)(3 )), the Stuff c.:un ulso <letermine LhUL another result would better 

implemeur rhc rules and require different terms. 

· The Supplemental Dedarat1on of Dr. Koetter 1s an attachment to tlus bnef as per Staft's instrucuons. 
~ Only one discovery re.luted bsue remuiu:: .. AT&T ha> supplied a few contracts lO Staff for in camera review und 
they bave not yet been produced to WCX. U1ven that the ev1dentJary reoord will ettectJvely dose with Dr. Koetter's 
Supp lemental Dcclaratio u , ab~cut so1'nl.: devcloprr1cnl in lhc briefing phase. WCX'~ request for access to thosi.; few 
a~ree.rn~.nt.s ca n be abated. \VCX c cui abide. wilh Staff alone having <-tCce.ss to thc:.m . If things change. cl LUing b1·iefing 
WCX will nrlvise Stoff thnt. it. renews iTS rcqu~ for WCX nee~••· 

Confidential nnd Highly Confidential lnfomintion redacted pursunm to Protective Order, 
Wor/drnll lnterc:u1met:I, Jnc. ' '- AT&T Mubility LLC rile .l\t>. EB-14-Ml>-01 l. 
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WCX lnitial Merits Brief 

II. Int roduction to the issues. 

A. Shmdurd rur rt~vit~W 111' I.tu~ rmrffo.l>' 1u·11rmsuls, nnrl lmrilcn of prool'. 

Tills is not j ust a "data roaming" case under rule 20.12(e). WCX is also seeking and has a 

right tn "aurnmatic roaming" under Ru ic 20.12(a)(2) and (d) because interconnected voice and 

data services arc involved. AT&T disputes chat the automatic roaming rule applies. and ins·isrs 

that only 20.12(e) governs. This legal issue detern1ines which legal slandcu·d applies to each 

parry' s proposal and whic.h parry has rhe ulrimare burden 011 each issue. 

B. S ubs tantive Uisues. 

/ \T&T and WCX have dt!ar d i fferences over a l'ew hul v i lully imporl:1111 overarching 

legal and policy issues. There is also one contractual issue concerning enforcement. This case 

w ill he prt!cede11rial :md vi l :JI l'nr hnlh parl ie<; and 1he e111ire wire l t!s<; i11dus1ry. Fnrl"trnalely lhe 

issues are well-developed and all of them can be decided based on the controlling precedent. 

Equally important. while the parties disagree over the conclusions that should be drawn. there arc 

no significant d i sputcs over basic facts. The cask for Staff is co decide how co hcsc implement the. 

Commission's previously-expressed v.:i1-eless policies and, in pa.rlicuhu. lbree seminal roaming 

orders und the recent WTB Dec/armory Ruling? The applicable .rules uppeur in Rule:> 

§20. l2(a)(2). (cl) and (e) and some of the clelinitions contained §20.3 as Ibey exi ~led prior lo the 

Open. lmemer. ()rder.4 WCX will explain why its position best matches wir.b Lhe Commi:>sion's 

'In cale.ndar order the Commission "roaming" de.cisions are. bi the Matter of T<eexam111a/101J of lloam111g Obliga/1011s 
of ( :ommerf:ia/ Mobile R11tlitl Servir.P Prm·itler.~. U&.D i1111I l'NPl~M . 22 FCC Uc<l . 1 ~817 ( 2.007) ("Autr1m111ic 

Roaming Order''); ln re Reexamination of Roaming Obligations of Providers, Order on Recou and 2"'1 FNI'Rlvi. 25 
.FCC ll.i;d. 4181 (2010)("Awomatic Roaming Re.:011sideratio11 Order"): Reexomi11alio11 ofRoa111i11g Obllgalio11s of 
<..:ommacial Mobilt1 Nad in Se1vice Providers tmd Utlzer J-'mvitlers ofMn(,ile Oata Services, 2"" f.l&O, 26 FCC Kcd 
541 1 (20 I I) ("T>otn Roaming ()rder"); Rn.•xmn.inntion r~( Romnin.g Obli1:111io11s of Commerciftl Mnbil.: Rnr/10 S,.n,i<·e 
Providers a11d 01her l'rovida~ of Mobile Dala Services, D~laru101y Ruliug. 29 FCC Red 15483 (20 l4) ("WTB 
Declaratory R11!111g"). 
'' f 'rotecrmg and f'romoting the Open lntemet, R&O on Remand, Declaratory Ruling, nod Order , 30 FCC Red 5601 
(201 :'i) . The \.omrnission chnnged several dcfinit.ions relnting to I.MRS service. Wircles~ hroodhonrl Tnrcrnet. ncce~• 
i~ uuw a t..~ouuuuu t.:aujc1 ·~i11 lcu.:uum:.dc<l 8\!1 vj t:cn au<l Llic1dU1c a Ctv1.RS set vil.:c. This l.:a:sc, huwcv1 . .a, wHl Uc 

Confidcntinl nnd Highly Confidentinl lnfomintion rcdncted pursunm to Protective Order, 
Wor/drnll lnterc:u11.net:I. Jnc. ''· AT&T Mubility LLC rile .l\t>. EB-14-Ml>-01 l. 
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WCX lnitial Merits Brief 

precedent based on the evidence and theu tie back to the WCX Best and Final Offer ("BAFO") 

l any,uage l lrnl implernenl::; WCX '::;posi t ion. 

III. The issues. 

A. Standard for review of the pa1·tie.~' 1n·o1msals a nd hm·den of pmof; the 
automatic roaming rule applies. 

1. The automatic roaming rule applies. 

This is not j ust a "data roaming" ca~e under Rule 20.12(e) . WCX is also seeking and has 

u right to "alllommic roaming" under 20.12(a)(2) uml (d). J\T&T wrongly insists thm the case is 

solely about "daca roaming" and only 20. l2(e) governs. Staff's disposition of this Legal issue will 

t.ktenniue whiciJ legal standard <ipplies to each party's µropusal. lf WCX is right AT&T bas Lhe 

burd.en of proving !hat its proposed terms are "reasonable and not unreasonably discriminalory" 

under §§201 and 20:2. r<urther, " ft]he Commission ~hall presume" thar \:VCX's rcque~t "is 

reasonab le"' since there is no dispute 1.hat WCX is "a technologically compaLible C\1fR S carrier." 

The presumption "may be rebutted." Tue Coillillission will resolve the matter "on a case-by-case 

basis. taking iuro consideration chc rocality of d1c c.ircumstancc.s prcsc.uted in each case.''' On the 

other haml. if/\ T&T prevails on 1.hi~ issu.: \.VCX. as complainant, will have Lhe burden of 

proving lhal AT&T's proposals are not "commercially rea~onable," ahhough once again the 

Commission will resolve the dispute "on a case-by-case basis. taking into consideration t.he 

1.111al i1.y of 1.he t.:irnumstam;es presen1.ed ·in ead1 ca'>e."6 

The legal question is which 1.cst "just and reasm1ablc"' or "commercially rcascmablc" 

applies and rhen which parry I\ T& Tor W\.X hears rhc u lrimat.c burden of proving rhat its 

prop<>Scd cerms meet 1.hal standard. If the 20.12(d) automatic roaming rule applies, WCX's 

handled under tbe old rules because the Commissiou delayed implementation in the roaming context. 
s See m le 2U.121d). 

•Ser: m lc 20.12(cX1) nnrl (2) . 

Confidential nod Highly Confidential lnfomintion redacted pursunm to Protective Order, 
Wor/drnll lnterc:u11.net:I, Jnc. '" AT&T Mubility LLC rile .l\t>. EB-14-Ml>-01 l. 
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proposed terms also enjoy a presumption of reasonableness. If only 20. l 2(e) applies. AT&T does 

!!.ill r.11joy :i prr.s11rnp1io11 or re asouahleness as against WCX. WTR /)n:laratory Ruling ~:~124-26. 

Rule 20.12(a)(2) imposes •·aulomalic roaming" obligations on a carrier that "offer [sJ real-

rime , two-way switched voice or data service that is intcrcnnnectcd with the public switched 

network and utilizes an in-network switching faci liry that enables the carrier to re-use 

frequencies and accomplish seamless h and-offs of subscriber calls·· or provides Lexl-messaging 

service. AT&T hns never denied it meets rhis resr. Feldman Suppl. Dec. p. 12. WCX is "n 

technologically compatible facilities-based CMRS carrier." Peldman Dec. p. 2; Pcldrnan Suppl 

I )ec. p p . 8, 12. Hoc::llc::r I )r.c. Tahl t! 1. /\T,\i ' r is required lo provid t! au10111a1 it: rrn1111ing lo WCX 

so that WCX's customers can use WCX's "interconnected" switched voice and data and "text-

mess:iy,iug" servict::s wh ile rna 111 i11g on J\T&T's 11elwnrk. 

The automaLic roaming rule supplies Lhe standard and burden or proof associated with all 

terms and conditions other than those uniqi1cly and solely pertaining to the specific circumstance 

of WCX customers that obtain only wireless brnadhand Tntc.rnct access while roaming on 

AT&T's network. While Lhal will occur on occasion, which means Lhe commercial mobile data 

roaming requircmcnl in 20.l2(c) will also apply al times, iL will likely be quite rnre Cur a WC.X 

customer w exclusively use only WCX' s Internet access service while roaming and n<)l also have 

t1 voice call or engage in te.uing. Every term. condit ion and prietl mu~l be viewed through t1 Title 

II just and reasonable lens because each will uldmatcly come into play when a WCX user is 

recei ving an i11ten.:1111necteLl voice nr ua1a service nr text 111es~agi 11g w hile roaming oi1 AT&T's 

network. 

AT&T' s own terms implicitly acknowledge that automatic roaming is involved. bur 

AT&T tries to limit it to only "GSM!UMTS/HSPA." AT&T's terms mention "voice" and 

Confidential nod Highly Confidential lnfomintion redacted pursunm to Protective Order, 
Wor/drnll lnterc:u1met:I. Jnc. ' '· AT&T Mubility LLC rile .l\t>. EB-14-Ml>-01 l. 
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WCX lnitial M erits Brief 

"S~S."' But AT&T has consistently claimed that "LTE" is "data"" only a11d 20. 12(e) is the sole 

soun:e of AT&T's roarniug obligal iuns. Thi-. a ry,11rnt:ul. however, wholly iguores Iha! t\ l' &T 

presenlly provides "'inlerconnected" voice. dala ru1d SMS on its LTE network. Feldman Suppl. 

Dec. p. 12 and F.xhibir H. AT&T has automatic rnami ng obi igatinn<; with regard to it.<: T ,TR 

network, and WCX has the right to "automatic roaming" on AT &T 's LTE network to support k~ 

LTE-based interconnected voice, data a11d SMS services. 

VoLTE is a11 illferconnectcd "voice" service. WCX also provides interco1tuected darn 

serv ices along with text-messaging. One of the primary WCX serv ices in issue in this case is 

'Yl2M. WCX's M2 M services will he in1ercon11ec1ed data service' because !hey will huve aiul ust:: 

traditional telephone numbers and be able to initiate calls to and recci ve calls from the legacy 

rmhlie swifclterl 111::1worlc i-;e ldrnau Dec. p. 2: Fdtl 111a11 (k1. ?., 2Cll 4 S uppl. Dec. p. :1; l<11e11e r 

Dec. p. 4 and p. 52. Rule 20.12(d) applies.~ 

AT&T's proposed limits and restrictions. along with its price proposals. arc all subject to 

the just and reasonable tcsr., not the com mcrcially reasonable test, insofar as any of WCX' s 

interconnected voice, <lata or text-messaging services users require roaming on AT&T's 2G, 3G 

or LTE net works. The commercial rcasonablcuess Lesl comes in Lo play only when a WC'X U:,\CT 

exclusively seeks and uses wireless broadband Int ernet. access ("commercial m()bile cl.at.a 

service") while roaming. AT&T hao; the burdt!.n or proving its terms are juo;t. reasonable and 

uondiscriminatory. '0 

7 [Tlfo:GTN CON"FffiRNTTAJ, •••••••••••••••••••• Jl?,,NO 
CON1''1DEN'l'IALJ 
"1 IU<:(; IN CONFll>ENTI A L 

11'.Nll 
CONFlDRNTTAl.] 
~See Automfllll' Roam my Order. 12 FCC lhxl al I 58~9 . '160 ("111 ~ a ulomalic roaming ubligalion applies UJ n:.al-liml', 
1wo-way switched voice. or dam services that arc ime.rconnected with the public switched network .... ") fomphasis 
nddcd) 
·
0 AT&T urueasonably discriminates against light and unlice.nsed wirele.ss technologies. Roette.r Suppl. De.c. p. LO. 

Confidential nnd Highly Confidential lnfomintion redacted pursunm to Protective Order, 
Wor/drnll lnterc:u1met:I, Jnc. ' '- AT&T Mubilit_v LLC, rile .l\t>. EB-14-Ml>-01 l. 
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2. AT&T does not enjoy a presumption of reasonableness based on it-5 
similar terms with olher carriers. 

u. :-.lo prcsuwpliou of n~usouablcucss for AT&T's µroposuls. 

AT&T enjoys no prcsumpcio11 of reasonableness under the automatic roaming nilcs, buc 

WCX cloes. Nor cloe~ I.he data roaming mle grant. a presumption of C{)mmerciaJ reasonableness lo 

AT&T's propo~ed terms, since we are discussing an initial contrnct for roaming. WTB 

Declaratory Rulins '1['1125-26. 

h. AT &T's terms nrc not. " urms-lcngth" und reflective of u 
" market.'' result. WCX's olher agreement is "arms-length" and 
reflective of a "market" result. 

AT&T claims the Commission must impose AT&Ts proposed Lcrms on WCX because 

ocher carriers have accepted them. AT&T opposes WCX's mosaic of terms drawn from other 

agn::eintmts lor h1rge pOJtions uf its BAFO even lhough AT&T thinks ils own mnalgam is just 

fine. This is self'.-serving and internally inconsistent. When WCX proposes terms that deviate 

from nr have no precedent in ;\ T &T's ex isting agreement.'> rhe proposals are character'i7.ed as 

somehow "outside the scope" of a roaming agreemenL Dul when \VCX does use provisions 

/\T&T has previously accepter! fRF:GTN CONFIDF.NTJAL············ 

···········-[E:'IID CONFIDEJ\"TIAL] 
/\ccording tO .AT&T I.he Commiss ion cannot impose new or different. terms and also 

ca11Uot compel any previously-negotiated cenu or provision AT&T does uot want a roaming 

wmplainant to have. Meadors Suppl. Vee. 'j[5. noLe 13; Or~:tag Supp. Dec. fl[60 61. The 

complaint process, however, was created precisely because AT&T was unfai rly imposing its will 

1 lKl<~C.IN Ht(;Hl,Y <X>NFIO .. :NTIAL]•••••••tENn HICHLY CONFll>ENTI AI,] 

Confidential nod Highly Confidential lnfomintion redacted pursunm to Protective Order, 
Wor/drnll lnterc:un.net:I, Jnc. ' '· AT&T Mubility LLC rile .l\t>. EB-14-Ml>-01 L. 
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011 requesting carriers.'• The Commission surely did not intend co creare a process that has no 

possihlt! m11eurrtt! olht!r llmn lht: irnpusil ion u l" 1\ T&T's uni lnir.ml desires. R ul'.lh:r Suppl. Dt!c. pp. 

9. That was the exact outcome the roam ing complaint process was desi!,'lled to prevenL 

AT&T say<: irs agreement<: arc ''markct-basccf' and he11cc commercially reasonable. 

Orszag Suppl. Dec. Section TV. Tbis oft-repeated cl.aim lacks merit. AT&T is a resentful and 

reluctmll roaming pcutner, but it has all the le\•erage. AT&T has much greater market aud 

ucgorimi11g power and for greater resources compared ro the overwhelming majority of opei11tors 

with whom it: has established roaming re lationships. Vase a~ymmetrics in power and i11formarion 

contracts because they ~Lre entirely imbalaoccd. and were not entered under anything close to 

equal h:ugai11i11x po~ir-ious . Tia; n lher en11l rac1s :l rt! 11111 whal wnuld nh1ai11 w he n lwo willi 11g llll l 

st ill self:.interested business actors negotiate in good faith LO reach fair. reasonable, balanced and 

compensatory roaming terms. Rocttcr Su ppl. Deel. pp. 2. AT &T's terms arc rnspect, not 

presumprivcly reasonable. 

There is now. however. an example ,)f what a truly market-based me.ming agreement 

would look. lik.e.
13 

!BECl N HJ<.a-1LY CONJ<'lD.E:'ljTlALI············· 

· 2 /\utomafil Roaming Order'l'l2S. 65-66: Automafil' Rowning Rel·o11sideratio11 Order'll'l26. 36-40: Dula Rv<1mi11g 
Urder'l'll24-27. 
'WC:X Suppl. Prnd. (8nte 816-884). 

Confidential nod Highly Confidential lnfomintion redacted pursunm to Protective Order, 
Wor/drnll lnterc:u11.net:I, Jnc. ' '· AT&T Mubility LLC rile .l\t>. EB-14-Ml>-01 l. 
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---------------------·rENDHTGID,V 
CO~FIDENTIALJ AT&T's ·•a rms-l.eng1h·· agreements are Dt> such lhiug. but the [Dl!:GIN 

HlGHLY CON_l;'J.Dl<:NTLb,.LJ••••llEI\D lilGHLY CONF!D]!;NTIALI agn:c.mc.ut is 

a truly '"market.-ba.~ed" roaming agreement that cnmpletely meets the policie~ and g<lals hehind 

the rourning rules. Roel.ter Supp. Dec. p. 20-'.!l ; Feldman Suppl. D<!C. pp. 22-24. 

WCX's terms. cond.icions and prices arc more consistent with and bccccr implcmcnc the 

Crn11111 issin 11 ' s .. competing inleresLs. i m;ludi ng pronioti ng competiLio11 a111011g 111ul Li pie carriers; 

ensuring that consumers have access to seamless coverage nationwide; and providing inccnt.ivcs 

for all carriers to invest and innovacc by using available spectrum and constJucting wireless 

:
4 Sr.r. nntn Rnnmin3 Ordr.r'I21 . 

. s WCX Suppl. J-'rod., §§1.:J4 and 11 (Date 8'.29 and S:J!>). 

Confidential nnd Highly Confidential lnfomintion redacted pursunm to Protective Order, 
Wor/drnll lnterc:un.net:I. Jnc. ' '- AT&T Mubility LLC .1-'ile .l\t>. EB-14-Ml>-01 l. 
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network facilities on a widespread basis."1
• WCX users will be able to roam. but WCX must still 

h11ild more llt:!lwork!:i. Roamiur, is a ~11pp l emenl lo WCX primary St:!rvice, h 111 cannol h t.! ll 

substitute. Roeller Suppl. Ded. p. 21. 

R. What is "Roaming"? 

C. T he Com mission Should En<~ourage :-.lot P1111ish :-.let.work Covcrugl~ 

l<!xpansion, Kut Can l)isl:o u rage ' Jse of l~oaming as the P r ima ry Means nl" Service 
Delivery-in order lo E11cn11rage Netwo rk Coverage Expa nsion. (B. and C. discussed 
r.og.:ther) 

/\T&-1' mu( W <:X fu11da11 1e111a ll y di-;agree ovt:!r whal is "rnunl'i11g'· and whal is "resale." 

This necessarily requires that che cona:act itself' have an express Commission-imposed detiniriou . 

.Although the Commission has correctly held that an abi lity to obtain "too much" roaming 

will reduce incentives co invest in and deploy more facilities used to expand coverage, it has 

never held tlrnt " too much roaming" means tl10:: facilities-based CMRS provider has as a mailer of 

law cca:>cd its procuremelll of "roaming" and ha~ begun lo use "r~:;alc ." The Commi:>sion has 

never adopted t11c concept that. at a certain quantity, "roaming" turns into "resale" because that is 

noL possible. The Commission's roaming policy i~ based on multiple (and somelimes competing) 

policy objectives. One purpose is to support seamless nationwide connectivity through roaming. 

h111 1here i<; a li111 i1 h~cause lhi.. C1)11111ris<>io11 a ls11 w a 111s tu t:!1ts11re t;arriers have s11fficie111 

incentives 10 invest in additional i11frasui.1cture that will expand their own coverage areas, 

thereby reducing their need for cumpelled roaming. 

1. Basic contract law r equires a d efinition for "roaming" 

All parties agree this is suppos.::d to be a "roaming" agreement obtain.::d under the 

"roaming" niles. The contrncc should-like mosr concraccs for services-conrnin au express 

workable <lefinil.ion of the ohject to be obtained t.hr<>ugh and governed by t.he con1.rac1, e.g., 

"1'\uum11llir. Rnnming Rr,7muidemrinn Ordrr <Jl2. 
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"roaming" that will allow ·•roamers" to "roam." so that all parries know what is allowed or 

requi red (because ii 1s wilhi11 lhe del°i11ilio11 and scope or 1h.: service lo he provide d ) anti w hal 1s 

uoL contemplated {because it is not within the definition and scope of the service to be provided ). 

This is nnt some theoret ical o r abstract contention. Hasie contract pri nciplcs requi re that 

the object of a contract be sufficiently defined and described so the parties have a "meeting of 

the minds." The common law is fa irly consistent a mong tl1e stales on this topic, so WCX will use 

Texas cases ns a proxy for more gencrnl 11pplicacion. The requircme1us for n valid contract nre: 

(1) an offer; (2) an acceptance in strict compliance with the terms of r.hc offer: (3) a meeting of 

lhe mind s 011 all essenlial dernenls; t4 ) mu111al const::nl: ('.'i) considernlion ; anti (n) execulion uml 

delivery of the conu-act with the intent that it be munial and binding. "Meeting of the minds" 

desL:ri hes 11 11~ p:lrl ies' 111u1ual 1111rlerslamli11y, nL and asse111 In , ;111 :Jgrl'.'.:111e111 regu rdi11p, a t;onl rat:I'« 

esse111ial te1ms. Thus, before either party can deemed LO have consemed Lo conLracLual terms bo1h 

parties must have a conunon understanding about what the terms i1scd in the contract acnially 

.ill.£!!!!.- To be enforceable, a eomracr. must be sufficiently defin ite in its materi al terms r.o establ ish 

the parLies' intentions and undersland what each promisor undertook. 17 This is nol possible if the 

main object-roaming- is not ever given an express dciinition. 

·
7 Prir1>:ipal Life/,.,;. v. Reva/en DevdopmenJ. 358 5.W.3d 451, 454 (TcJ<. Al'l'·--Dallas 2012, pel. denied); 

Coach111e11 lnd11s. v. Wll/is of/II., Inc. , 565 :r. Supp. 2d 755, i66 (S.D. Tex. 2008); Ro111a11 v. Roman, 193 S.W.3d 40, 
50 (Tex. l\pp.--Hnn~ton L 1 sr Di:u.J 2006, pr.l. rfr.11iM.); \Vni-Mart 8tnre.~. fnr.. 1>. f .ntH'-Z, ():; S.W3rt 548, 5.55-56 (Tex. 
App.- Houston [lit th Dist.J 2002, 110 pet.)); 2001 1t-ini1y F111ut, U C•·. Carriw OU & Gas. Inc., 393 S.W.3d '142, 
449 (Tex. App. Houston [14th Dist.] 2012. 1io pet.): Domt1Jgo v. M1/cl1ell, 257 S.W.3d 34. 39 (Tex. App.-Amarillo 
2008, 110 pet.) ("Meeting of the minds'" requirement is a subpart of the offer and acceptance. e.lements rathe.r than an 
imfc-pc;ndc 111 ~1~11'1(~111); P1u·111:011 flulu.~. v. Stnu ,.:vr11v11tlnJt , 43? S. \ \/.'1.d ')4?..) i47 (Tc.~x App .... :n~l<n.rknnfl 7.014 , tu> 
pet.): Davi>· , .. Chaparro, ·13 1 S.W.3d 7 17. 722 (Tex. App.--El Paso 2014,pet. denied); Clt,>velmuJ Con.,;tr .. lnc. v. 
Levco CollSfJ" .. Inc •. 359 S .W.3d 843, 852 ('!'ex. App.--Houstoo List Dist.J 2012, pet. dism "d); &pro Americas v. 
Srmgui11e ufls l:.xplorr1tio11, J YI S.W.Jd 915, 920 (Tex. App.--Housi.on I I 4U1 f>tsL ( 2011. pet. d1mied); (/arris v. 
80/dem.•, 27 S.W.3d 71 , 77 (Tex. App.~'>•11 Antonio ;won, pPI dmi-.~d); TnimiMhle Gmup, L.P. v. WPstwonrT 
Group Dl">'. JI, Ltd., 264 S.W.3d 89'2. 899 (Tex. App. Fon Worlh 2008): Fort Worth !SD v. City of Fort Wonh, 22 
S. W .3d 831, 846 ("l"e.x. 2UUU); 'l'.V . .Stanley JJoot Co. v. JJa11k of t:l l'aso. 847 S . W.2d 218. 220-221 (Te>t. 19\12}); 
!Jenrlalin v. Delgado, 406 S.W.2d 897, 899 (Tex. 1966); U11iversity Nat'l Da nk v. Ems/ & \Vlii1u1ey, 773 S.W .2J 
707. 710 (Tex. App.-· Sau Antonio 1989, 110 wnt); Gerdes v. Mustan;;, Expforation Co., 666 S.W.2d 640, 644 (Tc:.x . 
.'\p[l.--\.orpus Christi 1 ')84 , l lfl writ) . 
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This is especially the case here beca\lse the parties have fundamentally different concepts 

1·rn11:t!rn i11g whal "roaminr," is mul is 1101. AT&T says WC :x is rt!ally st::t::kiug "resale" rnlht::r lhau 

"roaming·• because WCX allegedly wanLs "so much roaming" LhaL WCX has crossed some 

unarticulated and arbitrary l ine. WCX, nn the other hand, firmly contend.<> that ir wants only 

roaming and is not seeking " resale." The on ly way to resolve this dilemma is to contractual ly 

define what "roaming" "is:' 

AT&T's BAFO refers co "roaming" 89 times, "'roamer" is used 77 cimes aud "roam" 

appears 7 times. "Back-door resale" appears more than 52 times in AT&T's Public Answering 

submission, uml rnort! in lht:: Co11fide11lial 111:::rsio11 . " Pip,gy-hm:king" anti "tit:: fi.u;lo resale" 1Jlso 

warrant citation as "passini' in d:1e filing. Yee AT&T docs not explain in the contract or its 

evirlem;e how "too 111 uch roa ru i 11?," I n 111 ~11 1u 1e.s i111n "resalt!" nr pninl In lhe prnci se vlllurnel ric 

point at which the transmutation occurs. AT&T entirely avoids the definiLional issue precisely so 

it can argue through i{J.se di.JLit that WCX is seeking "resale" rather than ''roaming" and evade any 

rational j ustification for th.:: numeric caps, limits and restrictions AT&T says arc necessary co 

prevent WCX from wandering over Lhe "line." AL what point does WCX quit being a legitimate 

L'adliLies-bascd CMRS provider seeking reasonable levels of "rouming"' and beeomc I.ID 

und.:sirable AT&T "reseller"?18 AT&T never giv.:s a c lue. 

"Rouming" und "resule'· do not occupy different spots on a single con1inuum no mailer 

how many times AT&T insists they do. If they did "a little bit of resale" would be "roaming" and 

AT&T would have In pmviJe service lo ~mall volume ·•resellers" under Ille ·'roa111i11g" rule. That 

·" AT&T"s approach 1s 1-emu11si;e.nt ot Justii;e. Stewa1t on obscenity: " I shall not today attempt turthe.r to dehne the 
kinds of !activity] I umlcr~Ulnd tu be c111brde<:d within thal 'ho11ba11cl dcsc.ciption; at1J perhaps I could never succt:cd 
iu i111dligibly doing so. Dul I know it wheu I 'e" it.'" Jacobellis v. Ohio, 378 U.S. 184, 197 ( 1964) (Ste.wart, J., 
concurring). 
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is why the Conunission has never held there is a point ar which a facilities-based carrier's 

suhsl;riher is no longer .. roaming" 1>111 is insft"~td using a "resold" se rv ice. 

The Commission's ru les do noL have a formal rule-based defi niLiou of either "roaming .. 

or "resalc."19 The Cnmrn i ~sinn . howe ver. has always been able tn clearly define "roaming" and 

has repeatedly "succeeded in inte lligibly doing so" ever since C::YrRS resale and roaming 

obligations were promulgated : 

Roaming occurs when rile subscriber ot one CMRS provider emers rhe service 
area of a nother CMRS provider with whom the suh~criher has nn pre existing 
service or fi nancial relationship, ancl attempt~ to either continue an in-progress 
call, receive an incoming call , or place an out-going call.20 

The Commissiou has also always ha<.I a dear au<.I uucltaugiug uerinitiou for ' ·resale": 

Resale has been defined as an acLivity in which one enLity subscribes LO Lbe 
conummicacions services and faciliries of anolhcr cnriry and lhen rcoffcrs 
cn111 1mmications sc1Yiccs to the public (with nr w ithout "add ing value") for 
profit.21 

The Commission assiduously adhered co these cbaracccrizations in each CMRS 

roaming/resale deci.sion since 1995. Indeed , the ' 'roaming" descriptio n above is an almost 

vrrhatim. copy u l" lhe lnngt1<1?,e used in rhe Commission 's mo~f rncent onkrs on the topic.t! Nor 

has the dist inctly d.iffcrcnt defini tio n of "resale" eve r changed. 

Roami11g is d istim:I li·o111 resal.e fro 111 a 1edmical 1.111tl ecouomic pt:rspt:clive. For 

GSM/UMTS/LTE the difference srarts with rhe SIM. I'aciliries-based network service provider 

:S> Ruli:. 22.99 cluc.s dL".fiui.:. "ruarrn:,r'': .;fa 1 1nobik~ .stat:.iou t'l'tt.iving .st:.rvicc. fro1n a slalion 01· syslc111 in Liu:. Public 
Mobile Scrvic~ other tbau one Lo wbicb iL b a su~c1ibcr:· T he. pm-des have a~,rccd on a dcliuilion of ;.roarncr' 0 that 
is sufficiently oonsistent with the 22.99 definition: UJEGIN C ONFIDENTIA Ll 

• D CONFIDENTIAL] 
~ In tire Matter oflnterconnection and Resale Obligations Pertainint; 10 Commercial Mobile Radio Ser••ices, 2"1 

.Nl'RM. 10 l:'CCRcJ 10666. 10670. '{6, 11. lO (1995). 
11 IJ. a l 10694-10695, 160 (dli11x Res<1/e and S/wred Use a/Common C{lrrier S«1'1ice:u1nd Facililies, 60 FCC 2d 
261 , 26'.'\ (1976) (Rrsale tJlltl Shared U.~e fJeri.~um), re~on., 62 T'C.C. 2cl .'iRR ( 1977), afftl ~11h nnm. 1-.T&T v. FCr:, 
572 F.2d 17 (2u Cir.). ce11. den .. 439 U.S. 875 (1978). See al.-o A1.1tomalir: Roaming Reconsideration Onler'[JS. 
!Z Set:. WTB Declarofc)J-V Rul1nx 12: Dala Roaminx Order1 l ; .4utomt1lic Roc1Jning Reconsideration Onie,· '][2, u. 1 ~ 
Awnmfllir: Rnaming Order '15. 
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cuscomers receive a SN card from char provider and can chen roam on compacible networks 

:1l"lt!r a u ll1 t:n 1ic:11ion. Rt:s<>l tl st:rv ict: c 11 -;lomers use a S IM card Iha! itlenlilies lht: 11 mlerlyi11g 

cmTier as the network service provider. Resellers buy capacity al wholesale and Lhen resell al 

retail. The underlying carrier provide."> swir.ching and. con nectiviry ro nthcr net\vnrks and the 

public Tntcrnct. H.oaming host carriage is different. The hosr carrier provides aurhcntication and 

transmission Lo the roamer's network service provider, which does the rest (switching. PST)! 

imcrconnccrion or access co chc hnerncr). Rocrrcr Supp. Dec. p. 19; Feldman Deel. '11<1118-19. 

AT & T's "roaming" and "resale" ipse dixits (and usages without defin itions) have no 

lt:ga l or ledmical ba'i is. Hui sinct: !he parl it>,-; obvious ly ha vt: incongruenl 1111dt:rs lan tling-; or whal 

"roaming'' is the contracc must have a defin ition in order to obtain a meeting of the minds and 

avoid fu l u re tlispures. WC '.X' <; prolTt!rnl d t!l'i11i 1 io11 for "m:m1i 11 g,,i3 is hol h necessary and fully 

consistent with the Commission's past usage. Indeed, i t is very close to and was hu·gely drawn 

from chc definition used in WTB Declamtury Ruling '][2. WCX's definition shm1ld be incli1dcd. 

2. W CX's p roposed caps a nd volumett·ic limits strike I.he righl bala nce. 

WC:X embraces the Commission's policy finding rhat •·coo much" comrudled roaming can 

reduce a facilities-based CMRS provider's incentive to expand its coverage through addirional 

facilities or nther contractual means. A "roamer" that docs not ever receive or only intermitte ntly 

receives service using the network provider's own facilities-based coverage is still a "roamer." 

Al some point, however, (and the dividing line is admiltedly subjective) that user becomes a 

"pcrmnnelll roumcr. ·· CMRS providers should not use compulsory roaming access to serve users 

that arc not likely in position to receive "primary·· service from the CMRS carrier's own network 

" l.IJ~Gl.!"11 CONrlUK"lj'JlA L 

CONFm 1<:NTIA l ,J 
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coverage. m1d basically obtain large scale "permaneur roaming." Thar is nor "resale" bur iris 

" loo rnud1 rourni11g." II is r t:asonablt-! l(ir lhert'! l o h e a t: ar1 or uvernll l ·irnil on 1hc: mT1m1111 or 

compelled "roiun ing" to ensure carriers have the inceuti ve LO invest in and expand Lheir own 

ncrwnrk coverage."1 T hi.; is part icularly so wi th "permane11t roame rs" 11nt. primarily se1ved hy a 

carrier's own facilities-based coverage. 

The real dispute in this case is noL truly about "resale"; the disagreement ultimately 

reduces co a dispure over rile point m which a CYIRS provider will secure "roo much roaming" 

and wi ll not have the incentive to build or obtain more of its own network hecausc it can have 

I ur ge nurn hc:r; or compelled "permanenl roam ers" who d o nol recei"ve I heir primary crnnrec l ivi l y 

from the CMRS provider's own coverage facilities. This is a subjective issue. and there arc 

crnrllicl ing imperatives. ( ) n the n 11e h:.urd you w a11r II> i m :enl focili l iei;; i11vesl rne111 as rn11d1 :1 <; 

possible. but on the o lher hand you have 10 recognize thal very few providers w ill be able to 

entirely cover huge swaths of the country with their own facilities and rnral users will routinely 

travel om of the coverage: area for long periods. F urther. everyone agrees that a ccttain amount of 

"incidental" permanenl roaming is unavoidable. A balance must be struck. In this case Lhe 

quest ion is whieh p!lILy's terms best upprox.imutc the most appropriate balance . WCX' s terms 

besl meel lhe Commii;sion's balancing of in teres ts. 

Although I.here ure wording Jifftirences. AT&T and WCX have agreeJ in principle to 

define a "permanent roamer" as a user that receives rBEGIN CONFIDE~IALl••••• 

················-END CONFIDENTIALl WCX iuitiaUy 

'•Thi~ hnlancc n l ~o implicates the ra1c, a~ c<plaincrl helow. 
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proposed a 50% cap. bur in au efforr ro show good fairh and reach a compromise WCX has now 

recluc e;:d ils o lTc:r lo LK l<~G I N CONl<'ll>K~' l 'IA J ,j ... 
1

•••••••••••• 

········-RND COl\FTDF.NTJAJ,) 

Sr,aff should pick one ()f the parties' numbers or select so mething in between. The 

Automatic Roaming Reconsideration Order, Data Roaming Order <md ~VTB Declaratory Ruling 

provide rbe ucccssru:y cousiderariou tacrors and so all thar remains is for Smff ro consider rbe 

particular ci rcumstances at hand as detailed i n the evidence. and then accomplish its delegated 

I ask or slrikill l', I he: righl h a lam;e.26 T he:: S[>t!<:illt.: 1:onsid ernlion raclors sd Olli in t\1.1.,f,(Jmfl.f.il' 

Roaming Reconsidera1io11 Order'][39 and Data Roaming Order'lfS6 and rbcn WTB Declaratory 

RulinM IJl.1!7.R 29 , 111 llte;: t:!Xlt:!lll lhey app ly, gu ide 1h i<; c:L~e :ifler ap pli c alio11 nf rite e vi ilem;e.27 

LBEGIN lllGllL\.' CONFIOE!\'TIALJ·············· 

•••• El\'D HlGHLY CONFIDENTlALI lilBGTh CO.'.'i .l!'ID.EN'l'lALI····· 

" W C X <l\.•e>- 11u l agree lhal 111v 1c llm11 ll:l~:G IN <X>Nlill>t<:NTIALI················· ••••••••••••••••••• (END CONFIDENTIAL] The actual numb<-r is obviuu1>ly far 
lrighc.r tban tha t. WCX's p roffo.r is made purely for co rnprornisc purposes a11d rcprcsc.nlS wcx· s effort to UICCl the 
Commission· s legitimate desire to not have compelled roaming be so easily available that there is a reduced 
im,;cnli v1..~ tu '-'OusUuct uc w u utw u1k. W C X ':i l'UJUtujtu 1.:.ul Lu m.:lwu1k tJcvluynujJJl is t.:utla.iuly 110 luugc-1 iu 4uc.t>Liou, 

and that is an irnpo1tant fact to be considered when the balance is being struck. 
~r. ,1uwmatic Roaming Reconsideration Order<Jl'fl8, 31. 
a Not all ot the tactors apply to this case. J'or example V ata Roaming Order 'fl 86 lactors 1 , 10, 11 and 17 and 
ArtJ01natic Roaming Rec onside·t"lifion Order W39 factors. 9 or 10 arc nol ilr1plkatl·d. 
'"[.IH~Gl.!"11 IUGUL'.k' C ON1'1UENTlALJ 

HIC"; H l ,Y <:ONFll>t;NTIA I,] 
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••••••••••••••••••••••• RND CONFTDR7'1TIAL] or some 

number that falls between the m, represents chc level that will best achieve the Commission's 

mulliple and sometimes conflicting goals and imperatives. The "no build" concern simply does 

um apply he.re. indeed. WCX will be building so much ncrwork rhm AT&T feels chrcaccued ro 

the point that it purposefully inserted contractual provisions that inhibi t and even prohihit \'!./CX 

rrorn in ves1 i11)!. in h11ild i 11 i and huy i11)!. 11e1 work ruci l i1ies rn11side i1s lict:11sed C'MA. 

fDEGIN CONFIDENTlALl·--------------

••••••••• [END CONFIDENTIAL] WCX was trying to compromise and provide 

further assurances that WCX would not go out and nwrkcl service in m·c11s where it bud no 

coverage, c">r base it,; business plan on service t.o customers lhal reside in a place where WCX 

does not buve covernge for primary service. ll h: now plain that WCX seel.s compelled rouming 

to !!upplement WCX coverage, and is not looking for an altei·native to WCX coverage. 

WCX's l.tmns make per111a11e11l roaming limitetl, incille11t.al and l ransi t.ory. WCX will l"or 

the most part always provide the primary portion of service [BEGIN CONFIDENTIAL] -
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••••••••••••••• !END CO~FIDENTIALl [BEGIN 

HU.;HLY t:ONl<'ll>J<;N'l'l.\LJ····················· 

••••••• END IIIGIILY CO:WIDENTIALl 

WCX's proposals, induding WCX's sugr,e~l etl <;ap'>, ht!SI ach ie ve tht! Cn111 111 issin11 's 

balancing criteria mid consideration factors, especially given Lhat WCX is relatively small and 

has limited capital resources chat prcclucle any ability to buy extensive amounts of costly and 

scarce fully- li c.cnsc.d spectrum. WCX has mc.t the build-out require.me.ms for its fully-license.cl 

700 Ylllz license in CMA 667. Peldman Dec. p. 5; Roeuer Dec. Table 1. ln order LO oi'for 

L'adli lies-bascd service in other meas WCX will ncccssurily have to find alternatives, like 

C itizens' n and. Wi-f'i , leasing or contracted access, bu1 iL is clear WCX will build network and 

AT&T is now lbnlically u·ying to stop that from happeni.ng_JO Alternative network based 

coverage is still coverage expansion and it will represent r11e broadband network deploymem the 

ENU lllG ULV CONl<'W~TlAL( 
lll AT&T's t~nus limil WCX'> im.:entives and ubiliti4"s w build u~twork lluough definitions tbatr~u·ict "n~twork" lo 
only ce.rtarn spe.;1tu; tedmclog1es (USM/UMTS/LTE). This violates the <.:01111111ss1on 's Jongstandrng policy and 
principle of k chuological ncuu·lllily tbal even AT&T bas heavily ;.upportc<l in the past. Ructtc.c Suppl. Dec. p. 9. The 
dt:.finitional r~ull operates tu e.x.clude 111obile. wirde.ss .s~rvice.s Lhrough Ciliu.n.s' Daud de.spile Lh~ Com1n.ibsion's 
rcccnr action~ ro mokc thot. ~pccrmm ovnilohlc for mobile wi rclc"-• ~crvicc~. Sec norc~ :u anrl 37 il/frn. 
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Commission has said ic wanes co see.31 This alrernative nerwork capacity will reduce WCX's 

fll"!t".d for compd lr.d roaming l"rom /\T&T . \VC ~X is dear ly corn milled l l> 1leploying aml 

expanding its ueLwork and coverage, lheTeby reducing its need for AT&T-provided compelled 

ma111ing "O \VCX is obviously nnt trying to obtain "hack-door resale" in e ither the shnn or long 

term. Noncr.hclcss. \VCX must be able to offer roaming co all of its customers so they can use 

WCX's service when Lhey cannot connect Lo WCX's own co\•erage capabilities. WCX's B.1\.1'0 

scrikes exacrly rhc righr balm1cc for achieving rhc Commission's policy objectives. 

D. WCX can have a Service Area, Services and !'let.work beyond its 700 MHz 
.. licensed" area. 

/\T&T's response lo WCX's alternative network build oul efforts aud cumuutment i~ 

perplexing and surprising. AT &T at first said lhal WCX should "build or buy" in order LO limit 

i t'> reliance on AT&T. Orszag D ec. '11'1120 , 20, 2~, '1 2~1'.i . ·1:i-'17; Pr ise Dec. 'll'IT2-19. But for some 

reason /\ T&T is nm p leased thaL WCX actually did so, and now rejects Lhe idea. AT &T's B/\FO 

terms deny roaming to WCX customers that reside anywhere other tlwn WCX's fully-licensed 

700 YlHz CYlA.32 AT&T criricizc.s WCX's desire co marker facilities-based service to users 

residing outside of\VCX's fully-l icensed borne area because it will allegedly intrnduce unique 

and by implication undesirable economic implications. O rs:a1g Suppl. Dec . ~160. Facilities-based 

31 WCX wilt be sub.jeer to the. Commission's Opttn lnlemttl mies even ove.r these alte.mative te.chnolo11ies. AT&T 
may not like tho..c rule.< h111 WCX embrace" anci "upport;; them. AT&T may believe tho~e rule~ reduce incenrives 10 

i11 vcsl aml dcpl{Jy b1t; acllnunl, but \VCX du!.!~ nol am) \·v:u 1f:-. Lu h::. vt: :t dtan~c 1.v p1u vc lhc Co11111 1 i~~iv11is 1 iglit. A 
r;,fu,;al lo suppurl ruauriug fur WCX Gui;lum"18Lbal1e;,:eive primary .service frum alte rna tive teclmulugieo, huwt:ve.r, 
will directly frustrate WCX's ability to expand its broadband offerings to other markets, for all the reasons set out by 
the Commi••ion in the T>ata Rnaming Order. 

'~ l.HEGIN CON.FlUE:'olTL'\LJ ~l!!!!l!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!l!!!!i!~ 

T he J\l"&T J:JAFU there.tore prol11b1ts manung tor WCX 's customers that do not receive pnmary se.rvice 111 WCX 's 
CMA and use alternati ve methods. Orsz.ag ad mits thal AT&T is trying lo prohibil roaming for users of altccuativc 
methods. Or..zagSuppl. De-<.:. pp. 6 -7, 18 -19 ~upport:. AT&T's BAFO tc.rms that limit roamiu11 t•1 o nly users rc.sidi1111 
with in WCX"s fully-liccn:<ecl CM/\ .. home area:· 
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competition through many platforms may be "unique" and undesirable to AT&T. buc die 

Con1 rnission's inuin goal is lo rrn1 ke ii more coll'ltno11. 

AT&T' s contractual. effo1t to bar WCX from having a facilities-based net work anywhere 

orhcr than within the confine<. nf \VCX's fu lly licensed CMA i' an unrca.~nnahlc contractual 

restraint of trade hccausc ir limits competition with AT&T. Roem:r Suppl. Dec. p. 6. AT &T's 

position constitutes an unreasonable refusal lo offer rnaming for WCX customers that reside 

nnywhere ocher chan wid1in rhe CMA. even though there is no (eclmical or od1cr rationnl reason 

for the rcfusal.:r; AT&T thinks light-1-iccnscd and unlicensed service based customers arc inferior 

u11d do 1101 dt::st::rvt:: roa111ing. J\T&.T is way wro11i. 

AT & T has also very much changed its tune about WCX fulfilling its coverage needs by 

usi11g lhinl p 3 r1 y 11t::lworks, i11 durh11g roa111i11p, from olher carriers. ( hs:t.~i~ Ded. 1j[ 1 () ~:iid Iha I 

WCX could and should secure roaming from oth~r carriers rather than AT&T. Prise Deel. ~[<JI2-19 

were entirely dedicated to showing WCX had alternatives it should plu·sue. Orszag Stipp. Deel. 

'[59, however, now punishes WCX for talcing him up on hi s original suggestion to find and use 

alt~rnat ives. Roeller Suppl. Dec. pp. 6-7. Dul even worse, under AT&T's DAFO WCX cannot 

use another roaming parma ro reduce ir.s roaming needs from AT&T. AT&T's eontrnct urnlh:rs 

created a result. where WCX must secure all of its roaming needs of whatever kind only l.hr(Jugh 

AT&T and still slay within AT&T's limits.JL AT&T rigidly limits the amount of roaming WCX 

can gee from AT & T. buc then prohibics WCX from finding and using altcmativcs. even less 

"T>a111 Roaming Order'fR?. fact.ors 2, 9, n, 14, 15 , 16. 

><< l.HEGIN CON.FlUE:'olTL'\LJ ~!ll!ll!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!!ll!il!~ 

•ND 
CONFIDENTIAL] If you cau"L be a "roamer" uuJer AT&T"s couLracL lb.,.11 yo u obviously c:;rnuoL roam uuder 
/\ r&r~ term~. WCX C1J nnN u~ roaming fro m r>ther carriers if W\.X want~ any roaming from AT&T. 
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coscly ones. This is so even if the ocher carrier wants co sell roaming on more liberal and Less-

1·o:;lly term:;. Ro d lr.r Supp l. l>et:. pp. 6-7, 14. 

AT&T's p mposeful refusal LO offer and allow aulholized roamer slatus Lo users Lhat 

reside in places where WCX deploys alternative network coverage or nbt.ai ns conncctiv i ty 

through conrractcd third parcy access d irectly con fl ict~ w ith the Commission's expressed policy 

preferences in a number of proceeclings and would frustrate several of Lhe Commission's most 

imporrnm initiari ves. The Commission rccencly found (again) rhac "small businesses and rnral 

serv ice providers have faced significant challenges to entering the [wire less) market and 

COJ11 )let i11g ar,ai11sl larr,e r c a rriers."35 T he C:ornmi-;sion a t:tt::d lo a 111t!lioralr. some o r the h ir,h 

barriers facing small entities with limited spectrum holdings that want more coverage so they can 

helle r c;o111 pt:lt! i 11 the nal in11a l w irdtoss m arket 11si 11g their own fac il'i t·ir:s e111plny i11g fu lly l'icen~ed 

specLrum .36 Dul Lhe Commission still understands Lhat even with things Like bidding credits and 

reserves small encicies, including CMRS providers. cannot feasibly obtain the capital necessary 

for a nationwide foorprint using only scarce and sti ll-expensive fully licensed spectrum . Besides. 

there will never be enough fully-l icensed spectrum to meet all needs even after the 

Commission's rec.en! efforts. Thal is why Lhc Commission ha:> laken other action Lo open up 

" light licensed'" and even unlicensecl speclrum so small en l ilie.~ can expand Lheir networks and 

provide more, beller anti !'aster broadband servioo anti inLerconnected voice untl data services.37 

"Jn tire Matter of Updating Pa11 l CompeliJive Bidding Rules, et al, R&O, Order oo llecon., 3'd Order on H.econ. 
nnd 3"1 AAO. FCC 15-80. f'CC Red , '12 (rel. Jul. 21, 2015). 
'"FCC Reaffirms Uecision Jo Reserve :Spec/mm to f'romole Compelitio11 i11 '2Ul6 lnce11tive ,1ucfio11, _\fews Release, 
Dkl No 12 ·269 (cc.1. Aug. 6

1 
2015) 

1 
h~~ps:in·wU!..f1.:: ... : .gov/l·.doc.s rmelk/ dL::t«.)hm::l~dtfDOC ~354 '762ALndf (aud 

n;;.<ocinre<l in<liv ictnnl ~rnremenrn). 

l
7 Ill the Maller of Ame11d111e11/ oflh,, Conrmisswn's Twles wilh Regard lo Commercia l Opemtions in the 3550-1650 

Ml/z Dcmd, R&O and 2nd f'Nl'RM, JO FCC Red 3959, 4014, '[1J, 170-l 73 (rd. Apr. .21 , .2015) (expi e . .s,,,Jy allowin)\ 
Citizens· Hand spcctrnm to he used m provide mnhilc w i reless qcr \'iccs). 
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Ald1ough d1e scaudard of review may djffer the acmal policies and goals are d1e same for 

ho1 h a 11lurnali t: roaming J'or in1c:rconnecled service and d a la roamin~ l"or comrnen:i;tl mobile da ta 

service. 38 Tbe Commission wants a level playing lield and all kinds of specu·um inputs (fully 

licensed, light- licensed and unlicensed) available so thar the nationwide wirclcs~ market can be 

more cornpcri tivc, have many faci lit ics-ba<;cd providers both large and small, and there can be 

more broadband. more service, more innovat ion. more consum er options and lower prices. To 

ensure !:bis can happen, rile Commission has also made sure dine facilicies-based providers wich 

their own spcct1·u m inputs can stil I supplement their coverage through roaming because users 

will nu t b u y a sma ll p rovidi-:r 's ~ervice iri1 d ues no l i11cl11de seHm less 11atim1wide cou necliv il y al 

uo extra cost. Roctter Dec. p. 6; Roctter Suppl. Dec. p. 17. 

/\'1'&1' is cor-red that "Inn rnud1 marni 11g" c :m r~d uce ·i11v1::s1 rne 111 inee 11t ives, hu l r1 > rp,e1 ~ 

that "too little roaming" does too.3\1 The "right amount .. of roaming is necessary so smaller 

providers can offer an attractive service, gamer customers and earn revenue tbat will recover 

operating costs and invcst.cd capital. Tndced, if roami ng is not reasonably avai lable small 

companies will nol be able to auract capital to build any networks al all. 

AT&T's terms would impose insurmountable disinccnlives for WCX to deploy und use 

brnadband networks because WCX would not be able lo offer roaming Lo c ustomers lhat use 

WCX network capabilities other thun fu lly-licensed specu·um, or reside outside of WCX's fully-

licensed CMA. If WCX cannoc offer roaming to customers rhac receive their primary service 

fro111 these al lenial.ive ndwork 1.ech11o lngies WCX wi ll 11ol have a viable prmluct a11d wil l 110t. 

make !be investment LO deploy outside of its CMA. WCX obviously also needs reasonable 

lS /\1110mafil Rooming Reconsiderotion Order 'llSO; Dato Rowmlli{ Order'[9. 
19 See Daw Roaming Order , esp~.cially i11teroli<r'f[l , 9, 13, 14, 15, 17, 20, 30, 3L 34:Automatic RoaminJ< 
Rer.nmi.d.:raiinn Oni11r imn alia '11:1, 2, '.l , 10. 1 R. '.ll , '.l5, 50. 
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roaming rem1s. conditions and prices so ic can support the roaming needs of its CMA based 

1·u~lomers a~ wdl. 

E. Ratc~s aud the Term. 

The crnnmon de finition of " ma rket pnwcr" is the ahility to set prices ahnve marginal cost 

without anracting cmry."'° T hat is because where there is " pure competition" rl1c market price is 

precisely m arginal cosl if one assumes each film is producing at its prolil-maximizing level.41 

AT&T courcnds irs prices arc --marker-based'' bur tllar is nor crnc. A "market"' price can be said ro 

exist only when there is sufficient supply from multi ple sources to the point that costs constantly 

move dos er Iowan I Cll'il Iii rough opt.mt I io11 ol' the •'invisible hand" o r comp e l i I ion. Hut I here are 

only two roaming suppliers cllac can provide close to fully nationwide roaming: AT&T and 

V eriznn, hnth or whit:l1 are 1lc ri11g every1hinp, I hey i.;an It > r1~.~lrict maming supply mid I ht:m:: :m: 11n 

indications any furl.her enLry will occur. AT&T' s current "price" is a reflection or its market 

power. not wbar would obtain in a fully competitive market. 

AT&T's price is extortionate and entirely wi thout costjustifieation. Rocttcr Suppl. Dec. 

pp. 14-15, 19. AT&T 's roaming price is higher Lhan retail prices. and exceeds resale prices by 

even l,,'l'eatcr amounts. Retail and resak me unregula ted and more compelitive than roaming, 

whereas r<>aming is regulated as a substi tute l'or competition. However, although roaming is in 

theory compelled. the high price;; compared to the underlying cost demonstrnte that regulation 

bas co date not worked as a substitute for competition. id. p. 19. This is likely so because there 

have 1101 bee11 a11y fully l·it igattal rnaniiug cases aud the \.ornmissiou has 1101 ever exerciseu i ts 

judgment an<l power to ensure I.he prices arc reasonable through the adversary system. 

•o 15tli Mnlnle W1mlr:.~ .~ {.1>mpP-1i1inn Rt>pnn, 26 T-C:C: R eel 9964, 971 :I, '{.i.1 (2011 ). 
•t Hal R . Varian, lntcnncdialc Micrucconu11·1ics: A Modem Aop1oacb, ,V. W. No1tun and Company. 1999, al 399. 
T he Corrunission has rdied on this Lexi in the pa.st in Lhc. conte.xt of mobile. service. SC'e 16th lYfobile Wire/C's> 
Cnmpr.1irin11 Report. 28 FCC: Rcrl :noo. note~ 221 , 222, 240 (2011). 
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WCX is nor suggesting cbac the Commission should set the price fil cost. Price. like usage 

res1 1;c1 io11•;. iuvolvt:s a ha l:uu:iug of co111petin~ inic:resls. There i::; a lc:~i t irnar c: cwtcern Iha! an 

operator may use roaming as an alternative to investment in its own facilities if the price is Low 

enough in comparison rn the tntal ensr.s (capital and operating expenses) of deploying and 

operating fac i Ii tics. Tn order r.o mitigate this risk the margin over t:oSl for roaming can be h igher 

th<m that for umegulated retail or resale services in order to find the ·'right" amount above cost so 

ns co encourage seamless nmionnl connccriviry for nil cusromcrs of all opcrnrors while nor 

d iscouraging investment. Roctter Suppl. Dec. pp. 19-20. 

Vve d o 1101 know J\T&T's t:osts because: /\T&.T d itl 1101 r1rov ide 1he1n. One nm i111agi11e 

that is because a cost presentation wo1.1ld reveal supranormal profits under AT &T's pdces. But 

J\T&T specific ensls are nol uet,;eS'>ary 11 11 les!'. /\T&: r wauls lo s how ·irs cos!s are h i~her th :m 

other providers' costs. Dr. Roeller provided credible industry studies showing the probable cost 

of providing "data" service over wireless networks. The present cost is significantly below 

WCX's proposed prices and will continue to sharply decrease in (he near future. WCX's 

proposal is comparable to retail prices and provides a significant m argin, more than AT&T 

rceci vcs from either rcLHil or resale. Rocllcr Suppl. Dec. pp. 16, 22, 24, Appendix A, Exhs. 24-

25. 

The ·'right" price should : (i) allow AT&T to cover cost tmd provide u rew;onable margin 

and (ii) not make ic impossible for WCX co compete at the recail level no matter how efficienc or 

in11ova1.ive i t i s ·in the operation of il.~ ow11 fat: il ities am.l servi<.:es. /\. prit:e I hat. e1<t:eeU.-> retai l 

market price:> violates condj1ion (ii), while one that is comparable to or somewhat below retail 

satisfies both (i) and (ii). Roctcer Suppl. Dec. pp. 20-2.l. It also will not be so low that WCX has 

insutiiciem incentives to build. 
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fBEGIN HIGHLY CONFIDE!'llTIALl·············· 

·······~E~D HIGHLY CO!\"FIDENTIALJ In an effo11 to compromise WCX's 

HAFO proffered a higher price than its initial I ¢/MH, and uses a rate stiueture for non-M2M 

services that \VCX reached through voluntary " market" negoti ations with [BRG I K HIGHLY 

CO:'llFIDENTIALJ······················ 

•••••••••••••••• l l-~NI> H IGHLY CONFllU~1''1' 1 A l.J WCX's 

rates arc reasonable and commercially reasonable, and provide a reasonable margin over cost. 

/\T&T's prices ::irl! 11 111 jusl artd reaso11:Jh le. \Jnr are llu~y cn111111erc ia lly reasnna ble. They 

are desit,'lled lo limit or prevenL competi tion and actively deter alternative neL work deployment 

and investment that will create additional network coverage even though this will in turn mean 

less demand for roaming on AT&T's network. 'The AT&T price would be prohibitively 

expensive for WCX's seamless nationwide offering. I'eldman Suppl. Deel. pp. 22, 26; Roeuer 

Suppl. Deel. p. 16. 

F. lkeach/Cancellalion/ Damages 

AT&T is hostile lo roaming44 so WCX is concerned AT&T muy choose Lo not honor iLs 

dudes. If AT&T believes it will incur greater economic loss by performing under the contract 

am.l op~u i ng the d.onr 1.0 i1111011at.io11 aud more com pd ition it w ill hav~ an i11ce11ti ve to rrus1rat~ 

·~ l.BEGlN HIGHLY CONFlDENH AL 

- !<:NU H I GHLY CO'IFIUJ<:NTIA LJ 
43 \VCX prupus°'<l a 3 y.:ar l°'uu lo a<.;<.;UUllllUUaw lb1< lbr1<<:-yo::ar iu~rcm~-ulal pri~c. sl1<p-<luwu. 
4'

1 .A..T&T (and V erizou) liave. c on.shlenlly opposed ev~ry Commhsion c<:.mmin~ ntle., ;-u1d lo.st cvt'.ry tilne. So it has 
lrlrncci i ts ctforis t.owarci frusrrntion of the gonls. The next st.cp will he a hrcnch or rcflL•nl to honor comracmal ciut.ic,. 
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full implementation and ultimately breach. !"BEGIN CONFIDE~TLl\.L········ 

.............................................. ND 

CO:'llFIDENTIALJ See Feldman Suppl. Dec. pp. 15-21. 

IV. Conclusion 

This case is about how to best i rn r lcment the Commission's competing imperatives. 

\\/( :x has devdope<l 11.-;w, in1101ra1i1re mul cull ing-edge l'ac il'ilie s -hast:!d prmlrn:ls a nd ~ervices l ir e 

public will appreciate but AT &T abhors and is trying to stop. WCX is dedicated to building and 

h11yi11 p, wherr: i i c;:~n, a11d n 11 ly needs t;nmrelle cl rnami11g to sappfom.1m1 i rs nw11 coverage. \Iv( 'X 

is not seeking "back door resale." WCX's prices are "market-based" because they were obtained 

through negotiations between two willing panics wbo understood the Commission's goals and 

strove to meet tl1cm. WCX's proposed terms recognize and strike the right balance and will 

advance lbe public's interest. 

AT&T's terms violate the Commission's goals and policies because they deny seamless 

conneclivily, p revenL l'acili Lies deployment, increase consumer prices, block competition and 

ti:uslrate inuovalion. Nor are AT&T's price!> "market-b:1sec.L" To the eontrary. They reilect 

AT&T's overwhelming markcc power. AT&T's terms will harm consumers and chc public 

interest. 

AT&T hammers the policy while WCX nails the bal ancing. Thal is why WCX's position 

should be accepted and its terms adopted. 
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